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Via E-tlle
Hon. Melissa Bellan
George L. Allen Sr. Courts Building
600 Commerce Street, 5th FloorWest Tower
Dallas, Texas 75202

Re: Cause No. CC-22-01316-B; In Re: Ximena Lopez, MD. (Rule 202 Petition)

Dear Judge Bellan:

On April ll the Court heard evidence and arguments regarding the Rule 202 Petition filed
by Petitioner, Dr. Ximena Lopez. At the close of the hearing, the Court advised that the parties
could submit additional briefing ifthey so desired. On behalfofRespondents, Dr. Daniel Podolsky
and Dr. John Warner, undersigned counsel submits the following:

At the recent hearing, the Petitioner, Dr. Lopez, and her counsel advised that the
information they needed in order to investigate any potential claim, was the identity of the person,
or persons who “dictated” that UT Southwestern and Children’s Medical cease providing certain
care starting November of 2021. After further consideration, we are providing those answers
through the affidavits of Dr. Daniel Podolsky and Dr. John Warner, which are attached. As the
Court and counsel will see, Dr. Podolsky and Dr. Warner affirmatively state unequivocally under
oath that it was they, on behalf ofUT Southwestern Medical Center, who made the decisions to:
remove the GENECIS branding; suspend the provision of puberty suppression and hormone
therapy to new pediatric patients for the diagnosis ofgender dysphoria byUT Southwestern faculty
physicians performing services at Children’s Health Clinics; and that effective November 18,
2021, UT Southwestern faculty physicians performing services at Children’s Health Clinics must
begin referring new pediatric patients seeking puberty suppression and hormone therapy for the
diagnosis of gender dysphoria to other providers outside of Children’s Health and UT
Southwestern.

Dr. Podolsky and Dr. Warner confirmed further that these decisions were made jointly with
Children’ s Health as explained in the joint statement from Children’s Health andUT Southwestern
dated March 28, 2022, and that there were no third-party entities or individuals who made or
directed them to make those decisions on behalfofUT Southwestern.
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We respectfully submit thatwith the proffer of this information, there is no need for a Rule
202 deposition or other pre-suit discovery. As such, Respondents Dr. Podolsky and Dr. Warner,
respectfully request that the Court deny Dr. Lopez’ Petition for discovery under Rule 202. The
forgoing notwithstanding, Respondents also ask the Court to deny Petitioner’s request for
additional reasons discussed below.

In her Reply in support of her 202 Petition (and at the hearing) Dr. Lopez argued for the
first time that she is entitled to Rule 202 discovery to determine who, if anyone, committed an
ultra vires act of “discrimination” that might preclude the Respondents or other state actors from
prevailing on a Plea to The Jurisdiction. Dr. Lopez argued that Tex. Civ. Prac. & Rem. Code §
106.001, which prohibits a governmental officer or employee from performing seven specifically
listed actions in a discriminatory manner based upon, among other things, sex, applies to her ability
to prescribe puberty suppressing drugs as a UT Southwestern employee working in a Children’s
Medical Center clinic. Dr. Lopez’s argument is that the hospitals’ decision to stop providing this
treatment to new pediatric patients for the diagnosis of gender dysphoria is discrimination on the
basis of gender identity— which she argues is discrimination based on sex within the meaning of
Section 106. This, she argued, would be an unlawful and therefore ultra vires act.

Dr. Lopez does not assert that she has been discriminated against on the basis ofher sex or
gender identity; instead, she claims that she would be forced to discriminate against future new
patients at Children’s Medical Center if she is not allowed to prescribe puberty suppressing drugs
at those clinics. Section 106.001 is not applicable to our case because there is no action alleged
by Dr. Lopez that is discriminatory against anyone based on their race, religion, color, sex or
national origin. As Dr. Lopez has stated, she was told she could no longer provide puberty
suppressing drugs to new pediatric patients who are diagnosed with gender dysphoria.
Importantly, gender dysphoria is n_ot synonymous with “sex” or “gender identity.” Instead, it is a
mental or psychological diagnosis or condition according to Dr. Lopez’s own Petition. See Exhibit
A to Petition “Standards of Care for the Health of Transexual, Transgender, and Gender Non-
Conforming People.” Her Petition defines gender dysphoria as: “distress that is caused by a
discrepancy between a person’s gender identity and that person’s sex assigned at birth...”
(emphasis added). Patients ofany sex, gender identity 0r gender expression can be diagnosedwith
the condition of gender dysphoria. And all new pediatric patients at Children’s Health with this
psychological diagnosis who are seeking puberty suppression medication are treated the same —

they are referred to providers outside UT Southwestern and Children’s Health. Gender dysphoria
is not a protected class and is not mentioned or encompassed within any protected class identified
in Section 106.001 against whom discrimination is prohibited. Treatment offerings based on a
medical diagnosis is not among the seven official actions listed and is certainly not discrimination.
In short, this statute does not apply.

Additionally, Dr. Lopez has no standing to assert a 106.001 claim that would defeat Dr.
Podolsky’s and Dr. Warner’s governmental immunity. As mentioned above, Dr. Lopez does not
allege that anyone has discriminated against her. To try to make this statute work, she instead
argues that she has been aggrieved by the “dictates” (from persons supposedly unknown to her)
that prevent her from prescribing puberty suppressing drugs to new pediatric patients with gender
dysphoria at Children’s Medical Center. Respondents do not question Dr. Lopez’s sincerity or
passion for children with gender dysphoria; however, she presented no legal authority or evidence
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demonstrating how she has been actionably or legally aggrieved. She argues that she is “aggrieved
by such conduct insofar it impacts her practice and exposes her to liability under that very statute.”
(see, Dr. Lopez’ Reply at pg. 5.) Dr. Lopez is speaking of a hypothetical or theoretical liability
which has not occurred, and could not occur because, as discussed above, there has been no
discrimination in any official action against any recognized protected class as those terms are
defined in Section 106.001. Such a claim would not waive the sovereign immunity of Drs.
Podolsky and Warner and therefore provides no basis for Rule 202 discovery.

Additionally, Dr. Lopez did not cite to or rely on any statutory provision or case law that
applied 106.001 in the context of the practice ofmedicine. The prohibited official acts identified
by the statute are the following:

l. Refuse to issue to the person a license, permit, or certificate;
2. Revoke or suspend the person’s license, permit, or certificate;
3. Refuse to permit the person’s use of facilities open to the public and owned,

operated, or managed by or on behalf of the state or a political subdivision of the
state;

4. Refuse to permit the person to participate in a program owned, operated, or
managed by or on behalfof the state or a political subdivision of the state;

5. Refuse to grant a benefit to the person;
6. Impose an unreasonable burden on the person, or
7. Refuse to award a contract to the person.

In summary, this statute not applicable to Dr. Lopez’s anticipated lawsuit because:

1. Gender dysphoria is a medical or psychological diagnosis/condition, not sex or
other protected class;

2. Dr. Lopez does not have standing under Section 106.011 because she has not been
discriminated against and is not otherwise actionably aggrieved;

3. The statute has not been applied or extended to the practice ofmedicine.

As stated in the joint statement from Children’s Health and UT Southwestern from
March 28, 2022, the decision was made to suspend initiating hormone treatment for new
pediatric patients as it was believed that if they failed to do so that it would put the entire
GENECIS program in jeopardy. (see the “Background Statement” ofRespondents Plea to
the Jurisdiction and Response in Opposition pgs 2-5 for further discussion.) As the
attached affidavits from Dr. Podolsky and Dr. Warner affirm, it was they, on behalf ofUT
Southwestern, that made these decisions. Dr. Lopez disagrees with that decision, but she
has not provided the Court sufficient basis to allow her the extraordinary reliefofRule 202
discovery for the reasons set forth in Respondents’ Plea to the Jurisdiction, Opposition, and
Motion for Protective Order.
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Respectfully submitted,

C. Timothy Reynolds
timreynoldsQDsteedlawfirmeom

CTR/cyh
Attachments: as stated
s:\docs\085\00114 podolsky\4-13-22 ltr to judge bellan re 202 pet ver. 3 (ems).docx

cc: Charla G. Aldous caldous(a)aldouslaw.com
Brent R. Walker bwalker@ald0uslaw.com
Caleb Miller cmiller@aldouslaw.com
Stephen F. Malouf maloufs@smalouf.com
Jonathan Nockels jnockels@smalouf.com
Charles K. Eldred Charles.eldred@oag.texas.gov
Yvonne K. Puig yvonne.puig@nortonrosefulbrightcom
Daphne Andritsos Calderon daphne.calderon@nortonrosefulbright.com



AFFIDAVIT 0F DANIEL K. PODOLSKY, M.D.

STATE 0F TEXAS §
§

COUNTY 0F DALLAS §

BEFORE ME, the undersigned authority, personally appeared Daniel K. Podolsky, M.D.,

who being by me duly sworn, deposed as follows:

1. My name is Daniel K. Podolsky, M.D. I am over the age of 18, of sound mind, and
capable of making this affidavit. I have personal knowledge of the facts stated
herein and affirm that they are all true and correct. I have never been convicted of
any crime involving moral turpitude.

2. Since September 2008, I have been employed as the President ofUT Southwestern
Medical Center. Since March 2018, Dr. John J. Warner, M.D. has been employed
as the Executive Vice President for Health System Affairs and since January 2022
he has also held the title ofChiefExecutive Ofiicer of the UT Southwestern Health
System.

3. On behalf of UT Southwestern Medical Center, DI. Warner and I made the
following decisions:

a. To remove the GENECIS branding;
b. To suspend the provision of puberty suppression and hormone therapy to

new pediatric patients for the diagnosis of gender dysphoria by UT
Southwestern faculty physicians performing services at Children’s Health
Clinics;

c. Effective November 18, 2021, UT Southwestern faculty physicians
performing services at Children’s Health Clinics must begin referring new
pediatric patients seeking puberty suppression and hormone therapy for the
diagnosis of gender dysphoria to other providers outside of Children’s
Health and UT Southwestern.

4. The decisions described in Paragraph 3 above, were made jointly with Children’s
Health. See Joint Statement from Children’s Health and UT Southwestern dated
March 28, 2022.1 There was no third-party entity or individual who made or
directed me or Dr. Warner to make the decisions on behalfofUT Southwestern that
are described in Paragraph 3 above.

‘hltns://www.utsouthwestern.edu/newsroorn/artic1es/vear-2022/2ender-dvsphoria—
care.html?msclkid=faac6293bb4e1 lecb3e857d86378dd0f

AFFIDAVIT 0F DANIEL K. PODOLSKY —Page l
c:\users\dpodol\appdata\local\microsoft\windows\inetcache\content.outlook\0c7 l95dp\afidavit - podolsky.docx



5. There are no documents or communications fiom or with a third-party entity, or
individual, that instructed or directed me or Dr. Warner to make the decisions on
behalfofUT Southwestern that are described in Paragraph 3 above.

Further Affiant sayeth not.

SWORN TO AND SUBSCRIBED before me by the above-named affiant on the day

Aril 2022, to certify which Witness my hand and seal

In and for theStQte of exas
My Commission Expires:

Li [aojaoas

AFFIDAVIT OF DANEL K. PODOLSKY — Page 2
c:\users\dpodol\appdata\localhnicrosoffiwindowsfinetcache\content.outlook\0c7 l95dp\afi1davit - podolskydocx
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AFFIDAVIT 0F JOHN J. WARNEE M.D.

STATE 0F TEXAS §
§

COUNTY 0F DALLAS §

BEFORE ME, the undersigned authority, personally appeared John J. Warner, M.D., who

being byme duly sworn, deposed as follows:

1. My name is John J. Warner, M.D. I am over the age of 18, of sound mind, and
capable of making this affidavit. I have personal knowledge of the facts stated
herein and affirm that they are all true and correct. I have never been convicted of
any crime involving moral turpitude.

2. Since March 2018, I have been employed as the Executive Vice President for
Health System Affairs at UT SouthwesternMedical Center and since January 2022
I have also held the title ofChiefExecutive Officer of the UT Southwestern Health
System. Since September 2008, Dr. Daniel K. Podolsky, M.D. has been employed
as the President ofUT Southwestern Medical Center.

3. On behalf of UT Southwestern Medical Center, Dr. Podolsky and I made the
following decisions:

a. To remove the GENECIS branding;
b. To suspend the provision of puberty suppression and hormone therapy to

new pediatric patients for the diagnosis of gender dysphoria by UT
Southwestern faculty physicians performing services at Children’s Health
Clinics;

c. Effective November 18, 2021, UT Southwestern faculty physicians
performing services at Children’s Health Clinics must begin referring new
pediatric patients seeking puberty suppression and hormone therapy for the
diagnosis of gender dysphoria to other providers outside of Children’s
Health and UT Southwestern.

4. The decisions described in Paragraph 3 above, were made jointly with Children’s
Health. See Joint Statement fiom Children’s Health and UT Southwestern dated
March 28, 2022.1 There was no third-party entity or individual who made or
directed me or Dr. Podolsky to make the decisions on behalfofUT Southwestern
that are described in Paragraph 3 above.

lhtgps://www.utsouthwestern.edu/newsroom/articles/vear-2022/uender-dvsghoria—
care.html?msclkid=faac6293bb4el 1ecb3e857d86a78dd0f

AFFIDAVIT OF JOHN J.WARNER — Page l
c:\users\jwarne\appdata\local\microsofi\windows\inetcacl1e\content.outlook\3 7mhd6y\afidavit - warner.docx



5. There are no documents or communications from or with a third-party entity or
individual that instructed or directed me or Dr. Podolsky to make the decisions on
behalfofUT Southwestern that are described in Paragraph 3 above.

Further Affiant sayeth not.

Me A a/Wm
Johnvt'. Wame¥MD

SWORN TO AND SUBSCRIBED beforeme by the above-named affiant on the day

ofApril 2022, to certify which witness my hand and seal.

My Commission Expires:

LI! ao/aoa5

AFFIDAVIT 0F JOHN J. WARNER — Page 2
c:\users\jwame\appdata\local\microsofi\windows\inetcache\content.outlook\37nrhd6y\afidavit - wamer.docx
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